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Dear Sir/Madam,

COMMENCEMENT OF THE BUILDING AND CONSTRUCTION INDUSTRY SECURITY OF
PAYMENT (AMENDMENT) ACT 2018 & (AMENDMENT) REGULATIONS 2019

Objective

This circular informs the industry regarding the commencement of the Building and
Construction Industry Security of Payment (Amendment) Act 2018 and the Building and
Construction Industry Security of Payment (Amendment) Regulations 2019 from 15 December
2019.

Background

2 The Building and Construction Industry Security of Payment (SOP) Act aims to facilitate
cashflow and introduce a fast and low-cost adjudication mechanism to deal with payment
disputes in the construction industry. BCA, together with industry stakeholders, had conducted a
review on the SOP Act and Regulations. The review has considered feedback from parties
involved in the payment claim and adjudication processes, as well as the latest development in
construction technologies and case law regarding adjudication.

3 The Building and Construction Industry Security of Payment (Amendment) Bill was
passed in Parliament in October 2018 and the Building and Construction Industry Security of
Payment (Amendment) Regulations is gazetted on 26 November 2019. Both the Amendment
Act and Regulations are listed in the Annexures and available for downloading from Singapore
Statutes Online at <htips:/sso.agc.gov.sg/>.

Key Amendments
4 The key amendments to the Act and/or Regulations include:

a. Expanding and clarifying the scope of the application of the Act

e Expand the SOP Act to include contracts relating to prefabrication of
components

e Clarify that claims for work done or goods supplied before contract termination
are valid

o Clarify that adjudicators are to consider claims on damages, losses, and
expenses only when the quantum of such claims can be supported by
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b. Enhancing requirements on handling of payment claims and responses
e Prescribe a shorter time limit for service of payment claims

o Clarify a payment claim will be valid even if it is served before the date or period
specified in the contract

¢ Allow unpaid payment claims to be repeated under the Act
o Clarify the default timeline for payment claim and definition of a “month”

c. Improving the adjudication processes
¢ Allow claimants (and not just respondents) to apply for adjudication review

e Allow adjudicators to disregard specific circumstances where claimants have
failed to provide certain documents or information in adjudication applications, so
long as the respondents were not materially prejudiced

o Clarify that any objections by respondents not included in payment responses
will be disregarded by adjudicators or the Courts, unless respondents can prove
that their objections could not have been made known earlier

5 Besides the above, other revision to improve the operation of the Act include:
e Revising minimum interest rate for late payment

e Specifying a non-exhaustive list of grounds on which parties can commence
proceedings to set aside the adjudication determination

e Allowing documents to be served via email, and instant messaging platforms in
an agreed file format

6 The amendments will come into operation from 15 December 2019, unless otherwise
specified in the Amendment Act or Regulations.

7 For application of the amendments to specific payment claims, contracts or adjudication
applications, please refer to the Amendment Act or Regulations or seek professional advice.

Briefing Sessions

8 To familiarise the industry with the amendments, BCA will conduct briefing sessions in
due course. More information on the amendments and briefing sessions will be released on
<https.//www.bca.gov.sg/SecurityPayment/review.html>. For general enquiries, please email
them to <bca_enquiry@bca.gov.sg>.

9 Last but not least, we would like to thank all stakeholders who had participated in the
review of the SOP Act and Regulations. Your valuable contribution is greatly appreciated.

Yours faithfully
TAN CHEE KIAT
GROUP DIRECTOR

BUSINESS DEVELOPMENT GROUP
BUILDING AND CONSTRUCTION AUTHORITY

enc.
8 Click the paper clip icon for Amendment Act

@ Click the paper clip icon for Amendment Regulations
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REPUBLIC OF SINGAPORE

GOVERNMENT GAZETTE

ACTS SUPPLEMENT
Published by Authority

NO. 42] FRIDAY, NOVEMBER 16 [2018

First published in the Government Gazette, Electronic Edition, on 12 November 2018 at 5 pm.

The following Act was passed by Parliament on 2 October 2018 and assented
to by the President on 31 October 2018:—

REPUBLIC OF SINGAPORE

No. 47 of 2018.

I assent.

HALIMAH YACOB,

@ President.

31 October 2018.

An Act to amend the Building and Construction Industry Security of
Payment Act (Chapter 30B of the 2006 Revised Edition).

Be it enacted by the President with the advice and consent of the
Parliament of Singapore, as follows:
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Short title and commencement

1. This Act is the Building and Construction Industry Security of
Payment (Amendment) Act 2018 and comes into operation on a date
that the Minister appoints by notification in the Gazette.

Amendment of section 2

2. Section 2 of the Building and Construction Industry Security of
Payment Act (called in this Act the principal Act) is amended —

(a) by deleting the definition of “adjudicator” and substituting
the following definition:

(113

adjudicator” means a person appointed under this
Act to determine a payment claim dispute that
has been referred for adjudication, and
includes —

(a) a replacement adjudicator appointed
under section 14A(3);

(b) a review adjudicator or a panel of
review adjudicators appointed under
section 18(5)(b); and

(c) areplacement review adjudicator or a
replacement member of a panel of
review adjudicators appointed under
section 18A(3);”;

(b) by inserting, immediately after the words “supply contract”
in the definition of “contract”, the words “, and includes a
construction contract or a supply contract that has been
terminated”;

(c) by inserting, immediately after the definition of “owner”,
the following definition:

[1¥13

patent error”, in relation to a payment claim,
means an error that is obvious, manifest or
otherwise easily recognisable on the face of the
claim;”;
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(d) by inserting, immediately after the word “payment” in
paragraph (a) of the definition of “progress payment”, the
words “(including a final payment)”; and

(e) by inserting, immediately after the word ‘“date” in
paragraph (b) of the definition of “progress payment”, the
words “(including a final payment)”.

Amendment of section 4
3. Section 4 of the principal Act is amended —

(a) by deleting the word “and” at the end of
subsection (2)(b)(i1);

(b) by deleting paragraph (c¢) of subsection (2) and substituting
the following paragraphs:

“(c) any terminated contract to the extent that —

(1) the terminated contract contains
provisions relating to termination
that permit the respondent to
suspend progress payments to the
claimant until a date or the
occurrence of an event specified in
the contract; and

(i1) that date has not passed or that event
has not occurred;

(d) any contract for the prefabrication, in
Singapore, of components intended for
construction work to be carried out on a
construction site outside Singapore, where
any one of the parties to the contract is
not —

(1) a body corporate incorporated under
any written law in Singapore;

(i1) a limited partnership registered under
the Limited Partnerships Act
(Cap. 163B); or
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(1i1) a person carrying on a business that is
registered under the Business Names
Registration Act 2014 (Act 29 of
2014); and

(e) such other contract or class of other
contracts as may be prescribed.”; and

(c¢) by inserting, immediately after subsection (2), the
following subsection:

“(2A) To avoid doubt, this Act —

(a) applies to a contract that deals with the
prefabrication (whether in or outside
Singapore) of components that will form
part of any building, structure or works,
where the contract is for the supply of these
prefabricated components for construction
work to be carried out on a construction site
in Singapore; and

(b) does not apply to claims made between
former parties to a contract in relation to
any construction work that is carried out, or
goods or services that are supplied, at the
time of or after the termination of the
contract.”.

Amendment of section 8

4. Section 8 of the principal Act is amended by deleting
subsection (5) and substituting the following subsection:

“(5) The interest payable on the unpaid amount of a progress
payment that has become due and payable is at the higher of the
following rates:

(a) the rate specified in or determined in accordance with
the terms of the contract;

(b) the rate prescribed in respect of judgment debts under
the Supreme Court of Judicature Act (Cap. 322).”.
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Amendment of section 10
5. Section 10 of the principal Act is amended —

(a) by deleting subsection (2) and substituting the following
subsections:

“(2) A payment claim must be served —
(a) not later than —

(1) the date, or the last day of a period,
specified in, or determined in
accordance with, the terms of the
contract relating to the purpose of this
subsection; or

(i1) the date prescribed for the purpose of
this subsection if the contract does
not contain such terms; and

(b) not later than 30 months after the following,
whichever is applicable:

(1) the date on which the goods and
services to which the amount in the
payment claim relates were last
supplied;

(i1) the latest of the following dates:

(A) the date on which the
construction work to which
the amount in the payment
claim relates was last carried
out;

(B) the issuance date of the last
document, as at the time the
payment claim is served,
certifying the completion of
the construction work under a
contract;
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(C) the issuance date of the last
temporary occupation permit as
at the time the payment claim is
served.

(2A) In subsection (2) —

(a) a payment claim that is served before the
date or last day nmentioned in
subsection (2)(a)(i) is deemed to have
been served on that date or day, as the
case may be; and

(b) a payment claim that is served before the
prescribed date mentioned in
subsection (2)(a)(ii) is deemed to have
been served on that date.”; and

(b) by deleting subsection (4) and substituting the following
subsections:

“(4) Nothing in subsection (1) prevents the claimant
from serving an unpaid payment claim in accordance
with subsection (2).

(5) In this section —

“issuance date”, for a document, means the date
that the document is served;

“temporary occupation permit”, in respect of a
building or part of a building, means —

(a) a temporary occupation permit
granted under the Building Control
Act (Cap. 29) for the building or part
of the building; or

(b) a certificate of statutory completion
issued under that Act for that building
or part of that building where no
temporary occupation permit is
granted;
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“unpaid payment claim” means —

(a) a payment claim for which full
payment has not been received, and
for which an adjudication application
has not been brought; or

(b) a payment claim for which —

(1) full payment has not been
received; and

(i1) an adjudication application has
been  brought, but was
withdrawn for any reason or
rejected without adjudication
because the claimant’s
entitlement to make an
adjudication application had
not arisen under section 12, or
because  the  adjudication
application did not comply
with the requirements under
section 13(2) or (3).”.

Amendment of section 11

6. Section 11 of the principal Act is amended —

(a) by deleting the words “7 days” in subsection (1)(b) and
substituting the words “14 days”; and

(b) by inserting, immediately after the words ““agrees to pay,”
in subsection (2), the words “or by raising objections in
writing,”.

Amendment of section 12
7. Section 12 of the principal Act is amended —

(a) by inserting, immediately after the word “accepted” in
subsection (1), the words “in writing”; and
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(b) by inserting, immediately after subsection (2), the
following subsection:

“(2A) For the purpose of subsection (2)(a), a
claimant 1s considered to dispute a payment
response if the claimant does not in writing accept
the payment response.”.

New section 14A

8. The principal Act is amended by inserting, immediately after
section 14, the following section:

“Appointment of replacement adjudicator

14A.—(1) Where an authorised nominating body becomes
aware that —

(a) an adjudicator appointed under section 14 has ceased
to meet the eligibility criteria for adjudicators under
section 29; or

(b) the adjudicator has become unable to perform the
adjudicator’s duties for any reason,

the authorised nominating body must refer the adjudication
application to a person who is on the register of adjudicators
established under section 28(4)(a) and whom the authorised
nominating body considers to be appropriate for appointment as
the replacement adjudicator to determine the adjudication
application.

(2) The person to whom the adjudication application has been
referred under subsection (1) may agree or decline to determine
the adjudication application.

(3) The authorised nominating body must, within 7 days after
becoming aware of the matters in subsection (1)(a) or (b) (as the
case may be) serve on the claimant, the respondent, the principal
(if known) and the owner concerned a notice in writing
confirming the appointment of the person who has agreed to
determine the adjudication application referred to the person
under subsection (1) as the replacement adjudicator.”.
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Amendment of section 15

9. Section 15 of the principal Act is amended by deleting
subsection (3) and substituting the following subsections:

“(3) Subject to subsection (3A), the respondent must not
include in the adjudication response an objection of any nature,
unless —

(a) where the adjudication relates to a construction
contract, that objection was included in the relevant
payment response provided by the respondent to the
claimant; or

(b) where the adjudication relates to a supply contract,
that objection was raised by the respondent to the
claimant in writing on or before the relevant due date.

(3A) Despite subsection (3), the respondent may include in the
adjudication response an objection mentioned in subsection (3)
if —

(a) in the case of an adjudication that relates to a
construction contract —

(1) the circumstances of that objection only arose
after the respondent provided the relevant
payment response to the claimant; or

(i1) the respondent could not reasonably have
known of the circumstances when providing
the relevant payment response to the claimant;
or

(b) in the case of an adjudication that relates to a supply
contract —

(1) the circumstances of that objection only arose
after the relevant due date; or

(i1) the respondent could not reasonably have
known of the circumstances by the relevant
due date.”.
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Amendment of section 16
10. Section 16 of the principal Act is amended —

(a) by inserting, immediately after subsection (1), the
following subsection:

“(1A) If an adjudicator is appointed under
section 14A(3), a new adjudication commences as if
the adjudication under subsection (1) had not
commenced, immediately upon expiry of the period
mentioned in section 14A(3) within which the notice
confirming the adjudicator’s appointment must be
served.”;

(b) by deleting the words “An adjudicator shall reject” in
subsection (2) and substituting the words “Subject to
subsection (2A), an adjudicator must reject”’; and

(c¢) by inserting, immediately after subsection (2), the
following subsection:

“(2A) Despite subsection (2), an adjudicator may
accept any adjudication application that is not made in
accordance with section 13(3)(c) if the adjudicator is
satisfied that the non-compliance does not materially
prejudice the respondent.”.

Amendment of section 17
11. Section 17 of the principal Act is amended —

(a) by inserting, immediately after the words “commencement
of the adjudication” in subsection (1)(a), the words “under
section 16(1) or (1A) (as the case may be) or within such
longer period as may have been requested by the
adjudicator and agreed to by the claimant and the
respondent”;

(b) by deleting paragraph (b) of subsection (1) and substituting
the following paragraph:
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“(b) in any other case, within 14 days after the
commencement of the adjudication under
section 16(1) or (1A) (as the case may be)
or within such longer period as may have
been requested by the adjudicator and
agreed to by the claimant and the
respondent.”;

(c¢) by inserting, immediately after subsection (2), the
following subsection:

“(2A) In determining an adjudication application, an
adjudicator must disregard any part of a payment
claim or a payment response related to damage, loss or
expense that is not supported by —

(a) any document showing agreement between
the claimant and the respondent on the
quantum of that part of the payment claim
or the payment response; or

(b) any certificate or other document that is
required to be issued under the contract.”;
and

(d) by inserting, immediately after subsection (4), the
following subsection:

“(4A) The adjudicator must not consider an
objection from the respondent of any nature that
was not included in the adjudication response,
unless —

(a) the circumstances of that objection only
arose after the respondent lodged the
adjudication response with the authorised
nominating body;

(b) the respondent could not reasonably have
known of those -circumstances when
lodging the adjudication response with the
authorised nominating body; or
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(c) the objection relates to a patent error.”.

Amendment of section 18
12. Section 18 of the principal Act is amended —

(a) by inserting, immediately after the word “more” in
subsection (1), the words “, and to a claimant who is a
party to an adjudication if the claimed amount exceeds the
adjudicated amount by the prescribed amount or more”;

(b) by inserting, immediately after the words “a respondent” in
subsection (2), the words “or a claimant”;

(c) by inserting, immediately after the words “the respondent”
in subsection (2), the words “or claimant”;

(d) by deleting the words “paid the adjudicated amount to the
claimant” in subsection (3) and substituting the words “paid
the adjudicated amount to the authorised nominating
body”; and

(e) by inserting, immediately after the word “claimant” in
subsection (5)(a)(i), the words “or the respondent, as the
case may be”.

New section 18A

13. The principal Act is amended by inserting, immediately after
section 18, the following section:

“Appointment of replacement review adjudicator

18A.—(1) Where an authorised nominating body becomes
aware that —

(a) areview adjudicator or a member of a panel of review
adjudicators appointed under section 18(5)(b) has
ceased to meet the eligibility criteria for adjudicators
under section 29; or
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(b) areview adjudicator or a member of a panel of review
adjudicators has become unable to perform the
adjudicator’s duties for any reason,

the authorised nominating body must refer the adjudication
review application to a person who is on the register of
adjudicators established under section 28(4)(a) and whom the
authorised nominating body considers to be appropriate for
appointment as the replacement review adjudicator or a
replacement member of a panel of review adjudicators to
determine the adjudication review application in place of the
review adjudicator or member of a panel of review adjudicators
in paragraph (a) or (b), as the case may be.

(2) The person to whom the adjudication review application
has been referred under subsection (1) may agree or decline to
determine the adjudication review application.

(3) The authorised nominating body must, within 7 days after
becoming aware of the matters in subsection (1)(a) or () (as the
case may be) serve on the parties to the adjudication review, the
principal (if known) and the owner concerned a notice in writing
confirming the appointment of the person who has agreed to
determine the adjudication review application referred to the
person under subsection (1) as the replacement review
adjudicator or the replacement member of the panel of review
adjudicators, as the case may be.

(4) The authorised nominating body must not appoint an
adjudicator whose determination is the subject of the
adjudication review.”.

Amendment of section 19

14. Section 19 of the principal Act is amended —

(a) by inserting, immediately after subsection (1), the
following subsections:
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“(1A) If an adjudicator 1s appointed under
section 18A(3) to replace a review adjudicator, or if
3 adjudicators are appointed under section 18A(3) to
replace 3 members of a panel of review adjudicators, a
new adjudication review commences —

(a) immediately upon expiry of the period
mentioned in section 18 A(3) within which
the notice confirming the adjudicator’s
appointment must be served; and

(b) as if the adjudication review under
subsection (1) had not commenced.

(1B) If 2 or fewer adjudicators are appointed under
section 18A(3) to replace 2 or fewer members of a
panel of review adjudicators, the adjudication review
resumes for the reconstituted panel to hear and
determine so much of the adjudication review as the
panel considers fit —

(a) immediately upon expiry of the period
mentioned in section 18A(3) within which
the notice confirming the adjudicator’s
appointment must be served; and

(b) whether or not any part of the adjudication
review has been heard by the previous
panel of adjudicators.

(1C) In subsection (1B), the reconstituted panel may
have regard to the evidence given and arguments
adduced during the part of the adjudication review
heard by the previous panel of review adjudicators.”;

(b) by deleting subsection (3) and substituting the following
subsection:

“(3) The review adjudicator or the panel of review
adjudicators (as the case may be) must determine the
adjudication review application within —
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(a) 14 days after the commencement of the
adjudication review under subsection (1) or
(1A), as the case may be;

(b) the remainder of the 14 days after the
resumption of the adjudication review
under subsection (1B); or

(c) such longer period as may have been
requested by the review adjudicator or the
panel of review adjudicators (as the case
may be) and agreed to by the claimant and
the respondent.”;

(c) by inserting, immediately after paragraph (a) of
subsection (5), the following paragraph:

“(aa) the amount, if any, to be returned by the
authorised nominating body to the
respondent;”;

(d) by deleting the word “claimant” in subsection (5)(b) and
substituting the words “authorised nominating body”’;

(e) by inserting, immediately after subsection (5), the
following subsection:

“(5A) In determining an adjudication review
application, the review adjudicator or the panel of
review adjudicators (as the case may be) must
disregard any part of a payment claim or a payment
response related to damage, loss or expense that is not
supported by —

(a) any document showing agreement between
the claimant and the respondent on the
quantum of that part of the payment claim
or the payment response; or

(b) any certificate or other document that is
required to be issued under the contract.”;
and
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(f) by inserting, immediately after subsection (6), the
following subsection:

“(6A) The review adjudicator or the panel of review
adjudicators (as the case may be) must not consider an
objection from the respondent of any nature that was
not included in the adjudication response, unless —

(a) the circumstances of the objection only
arose after the respondent lodged the
adjudication response with the authorised
nominating body;

(b) the respondent could not reasonably have
known of those -circumstances when
lodging the adjudication response with the
authorised nominating body; or

(c) the objection relates to a patent error.”.

Amendment of section 20
15. Section 20(2) of the principal Act is amended —

(a) by deleting the word “respondent” and substituting the
words “party who lodged the application”; and

(b) by deleting paragraph (c) and substituting the following
paragraph:

“(c) the other party to the adjudication review
application.”.
Amendment of section 22
16. Section 22 of the principal Act is amended —

(a) by inserting, immediately after the words “provided in” in
subsection (1), the words “subsection (1A) and”;

(b) by inserting, immediately after subsection (1), the
following subsection:
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“(1A) Where a respondent 1is required in
consequence of the adjudication determination to
pay an adjudicated amount to the claimant, and the
claimant is entitled under section 18(2) to lodge an
application for the review of the adjudication
determination, the respondent must pay that
amount —

(a) not earlier than 7 days but within 10 days
after the respondent 1is served the
adjudicator’s determination;

(b) within 7 days after the respondent is served
the adjudication review determination of an
adjudication review brought by the
claimant; or

(c) on or before the date (if any) determined by
the review adjudicator or the panel of
review adjudicators under section 19(5)(b)
as the date that the amount is payable,

whichever is the later.”; and

(c) by deleting subsection (2) and substituting the following
subsections:

“(2) Where an application for the review of an
adjudicator’s determination has been lodged by the
respondent, an authorised nominating body to whom
an adjudicated amount has been paid under
section 18(3) must pay the relevant amount to the
party who is entitled to payment —

(a) within 7 days after the adjudication review
determination is served on that party; or

(b) on or before a later date (if any) determined
by the review adjudicator or the panel of
review adjudicators under section 19(5)(b)
as the date that the amount is payable.
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(3) Where the adjudicated amount under an
adjudication review determination is higher than the
adjudicated amount under the adjudication
determination, a respondent who has paid the
adjudicated amount wunder the adjudication
determination to the authorised nominating body
under section 18(3) must pay the difference to the
claimant —

(a) within 7 days after the adjudication review
determination is served on the respondent;
or

(b) on or before a later date (if any) determined
by the review adjudicator or the panel of
review adjudicators under section 19(5)(b)
as the date that the amount is payable.”.

Amendment of section 27

17. Section 27 of the principal Act is amended by inserting,
immediately after subsection (5), the following subsections:

“(6) The grounds on which a party to an adjudication may
commence proceedings under subsection (5) include, but are not
limited to, the following:

(a) the payment claim was not served in accordance with

section 10;

(b) the claimant served more than one payment claim in

respect of a progress payment, otherwise than
permitted under section 10;

(c) the payment claim was in respect of a matter that has

already been adjudicated on its merits in proceedings
under this Act;

(d) the adjudication application or the adjudication review

application was not made in accordance with the
provisions of this Act;

(e) the adjudicator failed to comply with the provisions of

this Act in making the adjudication determination;
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(f) the adjudication determination requires the claimant to
pay an adjudicated amount to the respondent;

(g) a breach of the rules of natural justice occurred in
connection with the making of the adjudication
determination;

(h) the making of the adjudication determination was
induced or affected by fraud or corruption.

(7) A respondent may not commence proceedings under
subsection (5) on any ground if the objection to support that
ground was not included in the respondent’s adjudication
response, unless —

(a) the circumstances of the objection to support that
ground only arose after the respondent lodged the
adjudication response with the authorised nominating
body; or

(b) the respondent could not reasonably have known of
those circumstances when lodging the adjudication
response with the authorised nominating body.

(8) Without affecting a court’s powers under any other written
law or rule of law, a court may, in any proceedings under
subsection (5) —

(a) set aside an adjudication determination in whole or in
part;

(b) remit the whole or any part of the adjudication
determination to the adjudicator;

(c) correct in the adjudication determination any clerical
mistake, error arising from an accidental slip or
omission, or a defect of form; and

(d) award costs to any party to an adjudication.

(9) Where the court makes an order of remission under
subsection (8)(b) —

(a) Parts IV to VII apply, with the necessary
modifications, to the determination of the remitted
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issues by the adjudicator, as if the remitted issues were
issues in an adjudication that commenced on a date
specified by the court in the order; and

(b) the adjudicator’s determination of the remitted issues
has effect as if it were an adjudication determination
for the purposes of this Act.”.

Amendment of section 28
18. Section 28(4) of the principal Act is amended —

(a) by deleting the word “and” at the end of paragraph (e); and

(b) by inserting, immediately after paragraph (e), the following
paragraph:

“(ea) abide by any regulations that the Minister
may prescribe; and”.

New section 28A

19. The principal Act is amended by inserting, immediately after
section 28, the following section:

“Authorised nominating body to maintain trust account

28A.—(1) An authorised nominating body must open and
maintain a trust account with a bank for the purpose of holding
the adjudicated amount mentioned in section 18(3).

(2) An authorised nominating body must not withdraw any
money from a trust account except for the purpose of
subsection (3) or making a payment under section 22(2).

(3) All interest earned from the maintenance of adjudicated
amounts received in a trust account accrue to the authorised
nominating body, which may dispose of the interest in such
manner as the authorised nominating body considers fit.

(4) Money held in a trust account is not available for payment
of the debts of an authorised nominating body or liable to be paid
or taken in execution under the order or process of a court.
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(5) Nothing in subsection (4) takes away or affects any lawful
claim that a claimant or a respondent has against money held in a
trust account.

(6) In this section —
“bank” has the meaning given by the Banking Act
(Cap. 19);

“trust account” means a current or deposit account
maintained in the name of the authorised nominating
body at a bank, in the title of which the words
“BCISOPA ANB — Adjudicated Amount Client
Account” appear.”.

Amendment of section 29

20. Section 29 of the principal Act is amended by deleting
subsection (3) and substituting the following subsection:

“(3) A person to whom an adjudication application has been
referred by the authorised nominating body under section 14,
14A, 18 or 18A, and who —

(a) is or becomes interested in any way, whether directly
or indirectly, in any contract or other matter that relates
to the adjudication application; or

(b) 1s or becomes aware that he —

(i) does not meet the eligibility criteria in
subsection (1); or

(i1) is not eligible to be an adjudicator in relation to a
contract for any reason mentioned in
subsection (2)(a) or (b),

must immediately disclose the nature of his interest, the nature of

his ineligibility or the reason for which he is not eligible (as the

case may be) to the authorised nominating body.”.
Amendment of section 31

21. Section 31 of the principal Act is amended —

(a) by deleting the words “or expenses” in subsection (2); and
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(b) by deleting the words “and expenses” in subsection (3)(a).

Amendment of section 32
22. Section 32 of the principal Act is amended —

(a) by deleting the words “suit or other legal proceedings” in
subsection (1) and substituting the word “liability”; and

(b) by deleting subsection (2) and substituting the following
subsection:

“(2) No liability shall lie against an authorised
nominating body or any person acting under the
direction of the authorised nominating body with
respect to anything done or omitted to be done —

(@) in good faith in the discharge or purported
discharge of the authorised nominating
body’s function of  nominating
adjudicators under this Act; and

(b) in good faith and with reasonable care in the
discharge or purported discharge of any
other functions or duties of the authorised
nominating body under this Act.”.

Amendment of section 37

23. Section 37 of the principal Act is amended —

(a) by deleting the word “may” in subsection (1) and
substituting the word “must”;

(b) by deleting the word “or” at the end of subsection (1)(b);

(c) by deleting the full-stop at the end of paragraph (c¢) of
subsection (1) and substituting a semi-colon, and by
inserting immediately thereafter the following paragraphs:

“(d) by sending it by email to the person’s email
address; or
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(e)

by sending it by any other electronic
method authorised by regulations made
under section 41(1) for the service of
documents of that kind if the person
consents to service of a document of that
kind in that way.”; and

(d) by deleting subsection (2) and substituting the following

subsections:

“(2) Service of a document on a person under this
section takes effect —

(@)

()

if the document is sent to the person’s usual
or last known place of business under
subsection (1)(c) — when the document is
received at that place;

if the document is sent by email — at the
time that the email becomes capable of
being retrieved by the person; or

if the document is sent by any other
electronic method mentioned in
subsection (1)(e) — at the time that the
electronic communication transmitting the
document becomes capable of being
retrieved by the person.

(2A) In this section, “email address” means —

(@)

()

the last email address given by the
addressee concerned to the person serving
the document as the email address for the
service of documents; or

the last email address of the addressee
concerned known to the person serving the
document.”.
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Amendment of section 39

24. Section 39 of the principal Act is amended by deleting the words
“11(1)(a) or (b), 12(5), 13(3)(a), 14(3), 15(1), 17(1)(a) or (b), 18(2) or
(6), 19(3), 22(1)(a) or (2)(a)” and substituting the words “10(2)(b),
11(1)(a) or (b), 12(5), 13(3)(a), 14(3), 14A(3), 15(1), 17(1)(a) or (b),
18(2) or (6), 18A(3), 19(3), 22(1)(a), (1A)(a) or (b), (2)(a) or (3)(a)”.

Saving and transitional provisions

25.—(1) The definition of “adjudicator” in section 2 of the principal
Act as in force immediately before the date of commencement of
section 2(a) continues to apply in relation to an adjudication
application or an adjudication review application, where the
relevant payment claim was served before that date.

(2) Section 10 of the principal Act as in force immediately before the
date of commencement of section 5 continues to apply to the service
of a payment claim in relation to a contract that was entered into
before that date.

(3) Section 11(1) and (2) of the principal Act as in force immediately
before the date of commencement of section 6 continues to apply to
the provision of a payment response under section 11(1) or 12(4), or a
response under section 11(2), where the relevant payment claim was
served before that date.

(4) Section 12 of'the principal Act as in force immediately before the
date of commencement of section 7 continues to apply in relation to a
claimant’s entitlement to make an adjudication application, where the
relevant payment claim was served before that date.

(5) Section 8 does not apply to an adjudication application where the
relevant payment claim was served before the date of commencement
of that section.

(6) Section 15 of the principal Act as in force immediately before the
date of commencement of section 9 continues to apply to an
adjudication response, where the relevant payment claim was
served before that date.
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(7) Section 16 of the principal Act as in force immediately before the
date of commencement of section 10 continues to apply to an
adjudication application, where the relevant payment claim was
served before that date.

(8) Section 17 of the principal Act as in force immediately before the
date of commencement of section 11 continues to apply to an
adjudicator’s determination of an adjudication application, where the
relevant payment claim was served before that date.

(9) Section 18 of the principal Act as in force immediately before the
date of commencement of section 12 continues to apply to an
adjudication review application, where the relevant payment claim
was served before that date.

(10) Section 13 does not apply to an adjudication review application
where the relevant payment claim was served before the date of
commencement of that section.

(11) Section 19 of the principal Act as in force immediately before
the date of commencement of section 14 continues to apply to an
adjudication review application, where the relevant payment claim
was served before that date.

(12) Section 20 of the principal Act as in force immediately before
the date of commencement of section 15 continues to apply in relation
to the withdrawal of an adjudication application or an adjudication
review application, where the relevant payment claim was served
before that date.

(13) Section 22 of the principal Act as in force immediately before
the date of commencement of section 16 continues to apply to the
payment of an adjudicated amount, where the relevant payment claim
was served before that date.

(14) Section 27 of the principal Act as in force immediately before
the date of commencement of section 17 continues to apply to the
commencement of proceedings, and the proceedings, to set aside an
adjudication determination, where the payment claim to which the
adjudication determination relates was served before that date.
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(15) Section 29 of the principal Act as in force immediately before

the date of commencement of section 20 continues to apply to
determine the eligibility of an adjudicator in an adjudication
application or an adjudication review application, where the
payment claim was served before that date.

(16) Section 31 of the principal Act as in force immediately before
the date of commencement of section 21 continues to apply to the
payment of an adjudicator’s fees and expenses, where the payment
claim to which the adjudication application or adjudication review
application heard by the adjudicator relates was served before that
date.

(17) Section 32 of the principal Act as in force immediately before
the date of commencement of section 22 continues to apply to an
adjudicator, an authorised nominating body, or any person acting
under the direction of an authorised nominating body with respect to
anything done or omitted to be done in the discharge or purported
discharge of the functions of any of these persons under the Act,
where the relevant payment claim was served before that date.

(18) Section 37 of the principal Act as in force immediately before
the date of commencement of section 23 continues to apply to the
service of any document under Parts III to VI of the principal Act
(other than a payment claim), where the relevant payment claim was
served before that date.
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No. S 780

BUILDING AND CONSTRUCTION INDUSTRY
SECURITY OF PAYMENT ACT
(CHAPTER 30B)

BUILDING AND CONSTRUCTION INDUSTRY
SECURITY OF PAYMENT (AMENDMENT)
REGULATIONS 2019

In exercise of the powers conferred by section 41(1) of the Building
and Construction Industry Security of Payment Act, the Minister for
National Development makes the following Regulations:

Citation and commencement

1. These Regulations are the Building and Construction Industry
Security of Payment (Amendment) Regulations 2019 and come into
operation on 15 December 2019.

Amendment of regulation 5

2. Regulation 5 of the Building and Construction Industry Security
of Payment Regulations (Rg 1) (called in these Regulations the
principal Regulations) is amended —

(a) by deleting paragraph (1) and substituting the following
paragraphs:

“(1) Where a contract does not contain any
provision specifying the time at which a payment
claim must be served or by which such time may be
determined, then a payment claim made under the
contract must be served by the last day of —

(a) the month following the month in which
the contract is made; or

(b) any subsequent month.
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(1A) For the purposes of paragraph (1), only one
payment claim made under a contract may be served
in each month.”; and

(b) by inserting, immediately after paragraph (2), the
following paragraph:

“(3) In this regulation, “month” means a period of
time beginning on the first day of each of the
12 calendar months into which a year is divided,
and ending on the last day of each of these months.”.

Amendment of regulation 7

3. Regulation 7(2A) of the principal Regulations is amended —

(a) by deleting the words “The adjudicator appointed under
section 14 of the Act” and substituting the words
“An adjudicator”; and

(b) by deleting the words “such amendments to be made to an
adjudication application as he thinks fit” and substituting
the words “any amendment to correct a clerical mistake in
an adjudication application”.

Amendment of regulation 8

4. Regulation 8(1A) of the principal Regulations is amended —

(a) by deleting the words “The adjudicator appointed under
section 14 of the Act” and substituting the words
“An adjudicator”; and

(b) by deleting the words “such amendments to be made to an
adjudication response as he thinks fit” and substituting the
words “any amendment to correct a clerical mistake in an
adjudication response”.

Amendment of regulation 10

5. Regulation 10 of the principal Regulations is amended —

(a) by deleting paragraph (1) and substituting the following
paragraph:
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“(1) A party to an adjudication is entitled to lodge
an application for the review of the determination of
the adjudicator under section 18 of the Act if —

(a) the adjudicated amount exceeds the
relevant response amount by at least
$100,000; or

(b) the claimed amount exceeds the
adjudicated amount by at least $100,000.”;

(b) by deleting the word “claimant” in paragraph (2)(a) and
substituting the words “authorised nominating body’; and

(c) by deleting sub-paragraphs (@) and (b) of paragraph (3) and
substituting the following sub-paragraphs:

“(a) appoint one review adjudicator if —

(1) the adjudicated amount exceeds the
relevant response amount by at least
$100,000 but less than $1 million; or

(i) the claimed amount exceeds the
adjudicated amount by at least
$100,000 but less than $1 million; or

(b) appoint a panel of 3 review adjudicators
if —
(1) the adjudicated amount exceeds the

relevant response amount by at least
$1 million; or

(i) the claimed amount exceeds the
adjudicated amount by at least
$1 million.”.

Amendment of regulation 11

6. Regulation 11 of the principal Regulations is amended —

(a) by deleting sub-paragraphs (a) to (d) of paragraph (2) and
substituting the following sub-paragraphs:
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“(a)

(b)

(©)

the person —

(1) i1s an employee or a partner of the
party;

(i1) is a director or substantial
shareholder of the party, where the
party is a company or foreign
company;

(i1) is an employee, a director, a
substantial shareholder or a partner
of any corporation, partnership or
limited liability partnership that owns
or is owned by the party;

(iv) is the sole proprietor of the party,
where the party 1s a sole
proprietorship; or

(v) 1s a spouse, step-parent, stepchild,
stepbrother or stepsister of the party,

at any time within the 3 years immediately
preceding the date on which the
adjudication application is lodged with an
authorised nominating body;

the person is a child, parent or sibling of the
party;

the person, or an affiliate of the person, has
assisted the party to prepare any document
for, or has provided any advice or service
to, the party in relation to the contract or the
construction project to which the contract
relates.”; and

(b) by deleting paragraph (3) and substituting the following

paragraph:
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“(3) In paragraph (2) —
“affiliate”, in relation to a person, means —

(a) an employee or employer of the
person;

(b) an individual who is employed by the
person’s employer, and who
supervises or is supervised by the
person;

(c) a director of a company or foreign
company in which the person is also a
director;

(d) a partner of a partnership or limited
liability partnership in which the
person is also a partner;

(e) a child or stepchild of the person;

(f) a parent or step-parent of the person;
or

(2) a spouse of the person;
“child” includes an adopted child;

“company”,  “corporation” and “foreign
company” have the meanings given by
section 4(1) of the Companies Act (Cap. 50);

“limited liability partnership” has the meaning
given by section 2(1) of the Limited Liability
Partnerships Act (Cap. 163A);

“parent” includes an adoptive parent;
“partnership” means —

(a) a partnership within the meaning
given by section 1 of the Partnership
Act (Cap. 391); or
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(b) alimited partnership registered under
the Limited Partnerships Act
(Cap. 163B);

“sibling” means a brother or sister, and includes
an adopted brother or sister;

“substantial shareholder”, in relation to a
company or a foreign company with a share
capital, has the meaning given by section 81
of the Companies Act.”.

Amendment of regulation 14
7. Regulation 14 of the principal Regulations is amended —

(a) by deleting the word “respondent” in paragraph (1) and
substituting the words “party who lodged the adjudication
review application (called in this regulation the review
applicant)”;

(b) by deleting the word “respondent’s” in paragraph (2)(a)
and substituting the words “review applicant’s”;

(c) by deleting the word “respondent” in paragraphs (2)(b) and
(5) and substituting in each case the words “review
applicant”; and

(d) by deleting the words “require the respondent” in
paragraph (2) and substituting the words “require the
review applicant”.

New regulations 15 and 16 and Schedule

8. The principal Regulations are amended by inserting,
immediately after regulation 14, the following regulations and
Schedule:

“Electronic methods of service

15. For the purposes of section 37(1)(e) of the Act, a document
may be served on a person by sending it —
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(a) to the person’s last known account on an instant
messaging platform that the person has consented to
for service of a document of that kind; and

(b) 1n a file format that the parties have agreed to.

Code of Professional Conduct and Ethics

16. Every authorised nominating body must comply with the
Code of Professional Conduct and Ethics set out in the Schedule.

THE SCHEDULE

Regulation 16
CODE OF PROFESSIONAL CONDUCT AND ETHICS

Professional and ethical conduct

1. An authorised nominating body must carry out its functions and
duties —

(a) independently;

(b) in a proper and professional manner;
(¢) with due care and diligence; and

(d) in the best interest of the public.

2. An authorised nominating body must not delegate or abrogate any of
its functions and duties.

3. An authorised nominating body must —
(a) safeguard its integrity and standing;
(b) uphold a high standard of ethics and service; and

(c¢) not do anything that is likely to diminish public confidence in
the system of adjudication under the Act or bring the
authorised nominating body into disrepute.

Duties relating to adjudication process

4. An authorised nominating body must manage the application for and
process of adjudication and adjudication review, including developing and
maintaining a complaint or feedback management process to address any
complaint (whether written or verbal) about the authorised nominating
body or an adjudicator registered with the authorised nominating body.
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Duties relating to adjudicators

5. An authorised nominating body must manage the selection, training,
appointment and monitoring of adjudicators, which includes —

(a) developing and maintaining an adjudicator training and
accreditation programme for persons who intend to be on
the register of adjudicators; and

(b) providing continuous education for persons who are on the
register of adjudicators.

Duties relating to provision of information
6. An authorised nominating body must —

(a) provide regular reports to the Minister on statistics
concerning adjudication; and

(b) upon the Minister’s request, permit the Minister to
communicate, copy, modify, publish and wuse any
information or document provided to the Minister under
sub-paragraph (a) or section 28(3) of the Act.

Duties relating to cessation of operations
7. An authorised nominating body must —

(a) give the Minister no less than 6 months’ written notice if the
authorised nominating body is no longer able or willing to
perform the functions and duties of an authorised nominating
body; and

(b) provide the Minister with a report of its operations up until the
last day of its operations, within 28 days of the cessation of its
operations or the Minister’s withdrawal of authorisation, as
the case may be.”.

Saving and transitional provisions

9.—(1) Regulation 3(b) does not apply to or in relation to any
adjudication application arising from a payment claim served before
15 December 2019.

(2) Regulation 4(b) does not apply to or in relation to any
adjudication response arising from a payment claim served before
15 December 2019.

(3) Despite regulation 5, regulation 10 of the principal Regulations
as in force immediately before 15 December 2019 continues to apply
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to or in relation to an adjudication review application arising from a
payment claim served before that date.

(4) Despite regulation 7, regulation 14 of the principal Regulations
as in force immediately before 15 December 2019 continues to apply
to or in relation to an adjudication review application arising from a
payment claim served before that date.

(5) Regulation 8 does not apply to the service of any document
relating to a payment claim served before 15 December 2019.

[G.N. No. S 488/2012]

Made on 25 November 2019.

OW FOONG PHENG
Permanent Secretary,
Ministry of National Development,
Singapore.

[ND 101/15-062; AG/LEGIS/SL/30B/2015/1 Vol. 1]
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FREQUENTLY ASKED QUESTIONS

Note: For a full appreciation of rights and obligations, the reader should refer to the Act and/or
Regulations as well as seek independent legal advice.

Q1.
Al

Q2.

A2.

Q3.

A3.

Q4.

A4.

Can claimants apply for adjudication if the contract has been terminated?

Currently, the SOP Act is silent on whether claimants can apply for adjudication if
the contract has been terminated. The Amendment Act has made explicit that
claimants can claim for work done before contract termination.

Nonetheless, we understand that many standard contracts have special
arrangements for claims when a contract has been terminated, especially when
the contract has been terminated for default. Thus the Amendment Act still respect
contract clauses that permit respondents to suspend payment for terminated
contracts until contractual condition(s) is met.

Does prefabrication works fall under the definition of a construction or
supply contract?

The Act covers two types of contracts — construction contracts and supply
contracts. Supply contracts involve supply of goods only, without on-site assembly,
construction or installation. As prefabrication works is akin to construction works
albeit they can be carried out off-site, they are classified as construction contracts
under the Act.

Why is the Amendment Act requiring claimants to accept a payment
response in writing?

The industry gave feedback that verbal acceptance from claimants on payment
responses could lead to factual disagreements. This complicates the adjudication
application process as there are different timelines (e.g. whether the Dispute
Settlement Period would kick in) to follow depending on whether the payment
response has been accepted. The amendment will help reduce the ambiguity by
requiring claimants to accept the payment response in writing.

Technically, this does not impose any additional requirement on the claimants, as
standard submissions of documents such as an invoice, is a common practice
already adopted in industry.

One of the amendments allows the service of document under the Act to be
made via emails. How do we ensure that service of documents by email will
not be delivered to the wrong addressee?

The relevant email address should be the last email address given by the
addressee or known to the sender as being an address for service of documents.
If the email is not capable of being retrieved by the recipient, such as if the sender
receives any message that the email was “not delivered”, the document would not



Qs.

A5.

Q6.

AB.

Q7.

A7.

be considered as validly served. Under such circumstances, it would be necessary
for the sender to use other modes of service.

Supply contracts are very straightforward and it is not a common practice
for respondents to respond to payment claims in writing. Why is it necessary
to make it a requirement for response to be made in writing when payments
are withheld?

Supply contracts do not require a payment response in the same form as
construction contracts as claims are processed in a different way. However, there
could be situations in which respondents disagree with the invoice amount for
supply contracts. In such situations, respondents should inform claimants in writing
the reasons for not making full or partial payment. This will allow the adjudicator to
consider these reasons if the claimants made an adjudication application later. The
intent is to facilitate adjudication process and minimise unnecessary argument
over unclear documentation.

In the Amendment Act, belated objections will only be considered by
adjudicators if the objections (i) are due to new circumstances that had
arisen, (ii) could not have reasonably been known about earlier, or (iii) relate
to patent errors. What are examples of such valid objections?

For new circumstances that had arisen, an example of a valid objection would be
when an adjudicator considers a claim for damage, loss or expense that is not
supported by any document showing agreement of the parties. This is non-
compliant with provisions of the Act in making the adjudication determination.

One example of objections that could not have been known earlier is the scenario
when a respondent comes to know later of a pre-existing business relationship (i.e.
conflict of interest) between the adjudicator and the claimant.

Examples of patent errors include obvious mistakes in the claimant’s adjudication
application such as the payment claim is not supported by any documentary
evidence or other material.

The SOP Act is to facilitate the cash-flow for claimants. Why are we
lengthening the payment time where claimants are eligible for adjudication
review?

When claimants are eligible to apply for adjudication review, we want to prevent a
situation whereby the claimant lodges the review application after receiving the
adjudicated amount. Therefore, to protect respondents’ interest, the Amendment
Act will require respondents to only make payments to the claimants between the
8% and 10" day after the respondent is served the adjudicator’'s determination.
This means that claimants will receive payment within 10 days instead of within 7
days based on the existing Act.
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